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Letters of Gredit as Security
for

Jrutiæ^Àndrcrv Roçrr
Á. Jtdge of thc Srprcrne Gorrrt of New South W¡lec

I have.assuured that the drafsman of the title of dri¡ paper wished for a disct¡s¡ion of
the.cirormsances Ín which, notwitbs.tanìingpreænatiönbftrc dr¡tr¡meffs calledfor by
an irrcvocable letter of credit¡ the apamñt-entitlenent ro paymenr: may te disphæd.
The
part

queqtion
the

[t922] ll LILR I
said (at 170):

this conæxt i¡ the effect of fraud o¡ the
FonignTW;trÐ',{ubtùwst, Btiti¡hfuttkfor

dictum, whtcÌ¡ v¡¿s no morc than an æide,

Did the PË'rson presenting (the buer of crcdit) ¡nidßgib€ thc coods in ¡uch a $¡ay

Ëi'$.t*,ty 
of ftauil? If úät weße ßo, then thc bank in refusiñg to pay wodd bä

His Lordshþ citcd no authority and çavc no elabora¡ion of this obsêrvarion, The
quesdon rectived no further meirtion iã English Corrrts for another thirty*five years.

in some little dcail. Firsq ft should be nô

,*#:iåffiäffi*:P#t
na, which presentnd the draftalonqwittl the

shtøn6 dogrqentl. to SchrodeÌ for paymerrt. the jïdgc de¡cribed the naaire of the
Proceêcmg[ Detore ntm as!

The phintitrprayc fø ejudgment dcclarins the btter of e¡edit ¡¡d draf¡ rherer¡nder
void and for injuncrive rclief to prrvcnr úe paymcnr qf rhe draft.

which, in thc ca¡c of rhe or.thodox letærs o
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t unaler a letter of cedit bv presentine. ts
r. Then there is the contrícË between"the

dmtrys the letter of c,redit in f¿vtrur of'the

The lcttcr of c¡edii
iary and the bankis
that.latter contxact

o will suffc tfie lou¡ in the evenr of payment against false
u ntur Åiht at a hrytr, to seek anbider to r*train rbe

In other words, his Honour regarded the status of a buyer ¡s aholutelv bevond ouesÈion.
I{ith gre-at re+pect, it is diftclJlt to usderstånd in priircþle why he iooli this Jiew.

e only question which was in factaddreired
beneficiary/seller could work to reliçve

The warehouse receþts
rmrelouse'and the falsit
a failure to complv witb
wæ illegpl. Itwas in th¿t d Cirrr¡it Court of Appeals said (at tóB):

Öbvieusly when tåe i¡suer of a
corrÊct íri fonr.r, is, in po,Ínr of ac
atdt e doatmant øs ønþIiWqttth

With
have
with

J
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it is auiæ another nattcr to say that fraud in ttrc
obþ'tion undcr a tetær of c¡edit. Yet wbatthejodæ

. . . Where the s.eller's fra¡d he¡ bcen cellèrt to the bønk'¡ attcntion beforc the draft

*¿ ¿u"orn*rs havebeenpucntrd forpayment, $9 prþeipleof thc indepndence
of the bank's obligation uridcr let rcr of ctcôi¿ útx¡ld not bc exær¡dÊd ro Protsct thc

unrmrprulous seller.

fls a consequence of S*in'scase, in gEnerål funerieau jurisprudence has nowactqpted

the following propocition:

The ornnõsition is notv enúrined in the Uniform Commrrcial Caile æction Þ'l I 4(2Xb).

¡¡q;Ë;óE wilt b" s.€ú, the adoptíon of thir provision in the vaiious States hes nQÈ, in
fact, been uníform r+títh aoue startling rcsqlts.

r{ith íssuct of lriater commercial
ot' should noi be a meclunical
tråa$aßtioru,. the crittrion is form

Iørwl596 at 6ÛE-)

822 at 849:

æ¡ms of the credit'
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ane apparcnrlypreparedto accqL Thus, in Unit¿d
ods Corþorøfun 392 NYS 2d261, the Nery York

Whers 'frâud in the ran¡action'.ba¡ teen shown and the holder lns not täkeo tbe
draff in ci¡cum¡tâflcer.that r+,or¡ld make i

Srlc¡'n with approval.

The court seems.So put S*jn morc on the basis that I have suggected of fraud in the
underþing transctiön bn¡t iheu seems to €quâre thrt witb forgä dou¡ments;

ríppcd and
constituted
Code. The

The exaet contours of "f¡aud iq thÊ
Intrøløo.r.låInùqtti¿s Iw. u. Gíørd Tntsc
Supreme Court spoke of
has ¡o vitiæed the er¡tire

I of lntern¿t law 460¡ "LÉrtfi* of Giredit;

to reæncile end demonstraæ that eve
oonfr¡sion penihæ (tee "Enjoining the
Itrari¡ lûtemåt tJ 189 a;t205 et seÐ.

A Feder¿l llistric¿ Cou¡t acco¡dingly hêld in Afistp u. FIÐC.548 F Sum 1234 that
California State law did not permiiihjunctÍve rrilief e"en in rhe frce of 'aiiegations of
fraud,

/
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.I9{1, it was not rintil l9?5 that ùe first

relatíon both to esteblbhed fraud end ø
Goullei I do not say tluit the dscfinc

"ffiå:i,"JlmäH+frHi
ln Hanzeh Mahs fd $oru u, Brìti¡h Intx Inútslrí¿s Linited ll958J 2 qB l2?, the Court of
Âpp""l qlerely left the qucstion opea.

The question Ìr,es next examined by M
t, Naliuwl Wrifu¿nsbr funh Limíttd f

(at 155):

I should like to d¡awattenqo¡ to. the ertremely tentative way that his lnrdship couclred
the natufe of the rlãirn€d exceptión now under conside¡atior¡"

Much the s¡rne circunstances ano6c in a mat
App€el la
Livtiltd.Il
@sê Were
an irrevocable le¿tet of credit in

to tÌie ge
must pay
Iordshiþ hientag in Szte.¡r's ore. Ile put ir thr¡s wise:

The bank ought not to pay under the s,edit if it Lnows that the documents are forged
or thlt the request Þr patment i¡ nade Êaudulendy in cirn¡mstances rrhe¡ there ib
no right to Fayment. (ar 169)
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lf one.-ay saT so¡ the width of thc larrguage empløyed may be misleatling. It seems ro
me td be much wider than rrarranted by SiUjn,:

In that his Lordslrip
d¡s ion cases. BrownL
LJ

Finally; rhe House of Lordç ia Unìted.Cítl Mntfunß x. Rrlvt Ba.n^ of Cainada f t ggSl AC
108. has .firmly established that fraud Ui the seller dispÉces the liabitity of an isúring
bank.

I ñnd the whole cor¡c€pt of fr¿udulént st¡tement in documents presented þ an issuins
bank tgbe.very difficr¡li.tp reconcile with theprovisions of ÂrticÉ S(c) of tli uCp. 1'naÏ
provides r}at:

If, upon rtoeip of the dt¡o¡mcntr, tlie irsui¡ig Þenk considers rhæ thcri aûDcar on
$eir face nor tp be iH accorrdance with the teim¡ and csndirions of tJcråå¡q thar
bank mus¡ deErmirte, on ù¡e basi¡ of the documents:alone, whêthcr to cl"¡* rÍãi
Fafment, rcccpürnae ot ncgoti¿tiou v¡r$ not effsct€d in rccdrdance wfth the ærm¡
and condi¡ions of the credit.

IÈ ¡eems
tlr¿t the
question
by círcr,r
exaeption to any obligati
may cornply, if it can be
the issuer could be enio

)

It I*$f gfnt,that Lo.nd DÍp^ þck'sjudguren¡inllnited Cig Maclønúr (supra) becomes
somewhat dillicult to follow. After referring tô the undoubted fact thai *oi q forged
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docurnent does not detract from the righ$ of a holder in due cour-se he went on (ar I 8.7);

il¡e/ were being rarried.

The
effec
deliv
Falsity" íf established, disquallfres e letter of
not be a rtquirement.

The hw of England and the United Stateq therefore, i¡ that a false statement in a
document, ãt leâ¡t if knswn ts the beuefrciary- rnakes the letter rmenforccable. Iir a

ommmcial_cprrrnunity where uniformity ir essðntial,
to ftill in line.

However, even thougt¡ rcliefasainsÈDâvmÊf¡t
on a lener of creditiin diffituË, ' '

n the issucr of the letier of ciedit from
a Ma¡eva iqiunction ag¡insi the vendor
under a letter of credit or under a bank

an injunction agpinst dealing wi
proceeds of the letter of cn+dit.
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Thi¡ t¡se of foreign auachmcnthas a
of a letrer of c.rcdit beøu¡e it
erpecta¡ions withor¡r directly drallengin
lsúI¡úf,'s otrugat¡oD.

Overall the iesso¡ to be learr¡r is always ¿o discount the lettei of credit at Èhe ea¡{Íect
posrible time.

The recom-uendatíon ofcompeting inteæsts.wæ adverred to by the Master of the Rolls,
SirJeþn Donaldso_n, in fulùaint¿r Õtf S/f t'CIøs¿ MonlwaanBånh [l9g4J I AJI ER t5j
ïhen he said u 552:

dÍscussing. )
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Commenû S. Cole

heard the quality
e Indian bmve in

that.'

Mr.Justice Rogeru has admirably review exccption
tp thc autonornous nature of letters o to biieflv

thereafæi
principal) may minimisc the possible
mproperly demand peym€ût undcr a

I

as tsuchedon by Mr.
Companies Csde. in

of fraud. 
There are two tyPes

(a) 'Forgcd daatmm¿r! ¡uch that the doa¡menæ the¡n*lvçs are a nullity. Clearly if the
documents are a nullity thay haven't satisfied the termssf the lám of cie¿ir,

(b)

the time of payment rmder thc le
cxccption to the 'freud in the
establìóhed ágainst an
discount, the lçtter of
fraud

hrr€ crf doo¡møtarv letters of
demand gnaranteei by bants.
demand guarantees are issued

are:

(") the possibility of insolvencl of the aceounr parry;

(b) where the obligpion of the accou¡t party may bccome void orunenforceable; and

(c) by theburderr of litigation being transferred from the beneficiary to the account
pany.

m to the autonomous Ratutr of letters of

¡easonable control of the bencficiary to
to both the fornr and tbe csnte.nt.of the
tradit"

Fí¡,t sltølcg, Ensure tþt the letter of cre4it or guer'¡ntee co.trtains detailed specification
of the docurncflts that mút aæompany ¿ demãnd.
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k) Desi t Qrnr ørbitrø.br's øyor!,
as a L though I am su¡e that
will

nt.

ef
qr

gcs

Fmtrth Wattg, En
wirh a potitive ob
leaçt in excliange

. 

i¡n assist in this respeci, perùaps if it is

need to acclrmpâny
and document¡ æè

.toco¡ne 
witliin the

Ftnølþ, it rnay ¡ho be desirable for a¡Ì aú8. ouRt parùy to endeavour to h¿ve the beneficia¡y
accgPt-a first deuand gr¡arantee ra¡her tharr a- letier of credit. There a¡e throe reason's
br this:

(") If the I.C,C. Unifprm Rules for Oontract Gua¡antees can be, incorporated"
including,article g, then a prerequisiæ tg thepayment under the guarantä is thã

J
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Comnent¡ K. Fotherhgham

is Honourand M.r. Cæle inrelatíon to letters

the Unifor:m Customs and Pizctiac, and in

ofoorrsethat United $tates courts, and Ia

I case, aad I haven't ßol docr¡mentary reeord of it, which took
p which a Brit¡sh ban[ eetablish.ed a letòer of credit in favoui.of
â d the Canadian co:
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who haye
't boenable

concrerned of the pqported tranrac
letters sf credÍt wëre est¿blisbed in
Aronson then, in ord.er to raisc funds, a

pâr.agraph of their own lawyer'¡ ¡ummation of it which saysr

'Ihe principlcs.justifïing Creditansalt's line of action arÉ simple, .{ bant openins a
¡etter of crdÌt does so ünder a nandate from thc buycr iÉs customer. me ¡ånh tËe¡

Aurtrh h¡r eho in England,
rlrese principles ¡¡c shaied by

Friedlantler also acknowledged, that wberr
rellng on Sztejn's case, thaf there was no ligation od the esrablishing bink's part to
pal'.

In addition Greditanstalt Bankverein w.ere

ha¡aroused so much intere¡t on both
n b¡ eadr sidé in a number of diffÉrent

rig-nem çar¡ get no gr¡€arer right that
ndcr claim thet, if therc wer€ a &åud

the aisignmcnt of the rnonies and
defe4.

\,
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They go on to say:

For the practical banker there is the th
spceific rÈfereoce in a futuic edition of
of U.C.P. on ihê iårc is inilireer, How
banking as a whole r¡ the e
place is probabJy thc no¡it

ch came from a commenury on the above câse bv
h llniversity and which f tfrinl, are interesting, i

Ir seemi thet four factor¡ haræ contrib

Ig onntq as a ¡tsult*stândby letters of credÍt are favourcd and theiefore appear to be
a superior docuinent. He goes on and says:

Thc legôn to be learned from rhi¡ pertiortar case is clear. T}c t¡ansfer of the
assiSnment of a standby crcdit constitui.es poor security again¡t the t"".taoy{ooni
defauh.

He firnha says:

The second point to which the pafties.of a
sigùt when they discuss ttre fur.rii¡hing of a
iùstrumcût leeves the amount prrty a-imost

commercþl t¡¡n¡action should not lose
*andby crcdit i¡ that in reelity such ari
entirely at ihe bencfièiery'r núrcy,

I'lÍ,tifn:ti, ffim: 
be qualified by the arpecrs whicfi Mr. cole raÍæd and which
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hrrc{ciary's c}aim is patently without any basis in f¿ct and ín which the frasd can be
esøblished without difficulty.

Profestcr Ellinger goe$ on to emphasÍse a couple of the poina which Mr. Cole rnade
gâ)'t¡E:

an account party $rho is asked to
tea He should insist ¡hetrrtific¡te

tg provide for ¡ueh c€rtificale to bê
sundby credit si derrand guarantce is

¡nG6Ë.

C¡ommenß A, Grandy

we,re quiæ h"ppy that jus-tice had been ¡
in the merits of the U,C.P, and dso in
individruls ivith whom one is dealing.

frrming bank.

iu its ínænt to re¡novè the cont¡actbetwecñ
the banks,ftom rhat of the unde¡lying t¡¿nsaction, I am nqt 6ll sure tliat this principle,
which has in fzct becn around for ssmq time, will become any more dçsr in the lcgal
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inærn¡tional t¡ade in and out of Australia
EA

c0
rn,

L,G,s as war previously ditcrrsse.d. Âlthough
trarsaction, bank¡ in this case.are on ev€n

io.$s bËceusc of the higher potenual
involved in the tra¡¡sactio¡ itself and

covered, that laws of the U.K., Australia,
of a credit if a fraudulent statement was
demanded for payment in a country
whilc blocked as to rqimbursement b
account perty, mey
legidmate or it may
for a bank at somé

New article I I of the U.C.P. setm$ àrri¡ll comfort as to this (þritraÉt between bnnlcs,
without also covering the íssue of fraud iù the statenr€nts included in the documer¡ts
submitted r¡nder the etandby L,G, anl p"iog some guidance as to how'they should be
.ueated.

Mr.Justice Roçrs in
new code. ,And.I ca¡
weaken my early fou
leamed about the

That h in by rneans of
rerclution nf disputer a
perhapt co develoþmeuts
risk.taken tlæ firianeing

Frincipally I refer to the electlo¡ic con¡octions being established around thc world to
allow parties to trade transactions to efiect them without all of the usual docruientetion.
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the t¡ovemeru of goods and funds. That is where we are tøday,

In the evolution of this, it is the intcnt

involved in the¡¿me transactions"
revision in order tp deal wÍth thi
execr¡ted iu the electro¡icwerld whjch iç
as to hpw these poblgms will be ¡olved. I am su¡b that thc ferdle mind¡ of our assoeiææ
in the law proféssion will have tbeir ¿mswers ready. Thant pu.


